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Can Co., 67 N. J. Eq. 243. His only right is to prevent one from obtaining 
or using them through a breach of trust or contract. John D. Park & Sons 
Co. v. Hartman, 82 C. C. A. 158. No statute grants a monopoly to anyone 
who does not elect to avail himself of the patent or copyright laws and is 
the plaintiff has not placed himself under either of the foregoing laws he 
is not immune from the common law rule forbidding monopolies and 
unreasonable restraint of trade. The test as to whether or not a contract 
is one in restraint of trade seems to be, whether or not it is a reasonable 
restraint in reference to the particular case. Nordenfelt v. Maxim Nordenfelt 
Co., 19 App. Cas. 535; United States v. Addyston Pipe Co., 175 U. S. 211. 
The covenants which the seller imposes upon the vendee and subvendees 
must be reasonable and for his own protection and no conventional restraint 
of trade can be enforced unless the contract embodying it is merely ancillary 
to the main purpose of a lawful contract and necessary to protect the 
covenantor in the enjoyment of the legitimate fruits of his contract. United 
States v. Addyston Pipe Co., 175 U. S. 211. The restraint in this case 
was not ancillary but was the main purpose of the contract and its effect 
was to restrain the right of each wholesaler and retailer to transact business 
in the ordinary way. Being illegal then at common law it is of necessity so 
as regards interstate commerce since the statute has declared illegal every 
combination in restraint of interstate commerce. Montague & Co. v. Lowry, 
193 U. S. 38; Northern Securities Co. v. United States, 193 U. S. 197. 

Municipal Corporations — Assessment of Railroad Property — Special 
Assessments Under the Police Power. — The City of Janesville ordered 
certain sewers to be built and the cost thereof to be assessed against the 
abutting property owners by the front foot rule. The complainant railroad 
company owned land abutting on the streets in which the sewers were to be 
built, and resisted the assessment on the grounds that such lands were a 
non-severable part of an entire propertv used in the service of the public, 
and that the assessment, according to the front foot rule, is not proportioned to 
the benefits actually received. Held, that the exemption from local assess- 
ments which would ordinarily attach to railway property had been removed 
by statute; and that an assessment by the front foot rule might be sustained 
under the police power, regardless of benefits received. Chicago, M. & St. 
P. Ry. Co. v. City of Janesville et al. (1908), — Wis. — , 118 N. W. 182. 

In the absence of special statutory provisions the courts are not agreed 
as to the liability of railroad property for assessments for local improvements. 
By the weight of authority it would seem that such property is liable as any 
other for improvements resulting in special benefits to it. The State, etc. v. 
City of Passaic, 54 N. J. L. 340. As to the power of the local officers to 
sell the right of way to satisfy unpaid assessments there is more doubt. 
Illinois Central R. R. Co. v. Comrs. of East Lake Pork Special Drainage 
Dist., 129 111. 417; Louisville, N. A. & C. Ry Co. v. State, 122 Ind. 443. On 
the other hand, in Wisconsin, prior to the passage of the statute above 
referred to, it was held that the track and right of way of a railroad company 
were entirely exempt from special assessments and this rule is supported 
by good authority. Chicago, M. & St. P. Ry. Co. v. City of Milwaukee, 
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89 Wis. 506, 62 N. W. 417, 28 L. R. A. 249; Philadelphia v. Philadelphia, 
W. & B. R. Co., 33 Pa. 41. Assessments levied for the direct benefit of the 
public health, safety or morals have been upheld under the police power. 
Horbach v. City of Omaha et al., 54 Neb. 83. Ordinarily, however, the right 
to make special assessments is considered part of the taxing power, and the 
assessment must be charged against the land in proportion to the benefits 
received. This theory of compensation for benefits received is the funda- 
mental principle of special assessments, and, so long as assessments are re- 
garded as levied under the taxing power of the state, any departure from 
this principle would be unconstitutional and void. C00LEY, Taxation, Ed. 3, 
p. 1153; City of Chicago v. Lamed, 34 111. 203. It seems to be going rather 
far to hold that an assessment for the construction of a new sewer is neces- 
sarily a valid exercise of the police power, especially when such assessment 
would be void for inequality' if made under the taxing power. 

Municipal Corporations — Removal of Shade Trees from Street — 
Review of Acts of City Officials. — The proper officers of the city of 
Paola, in order to make room for a sidewalk, were about to cut down cer- 
tain shade trees standing in the street in front of complainant's premises, 
when complainant brought this action to enjoin them from so doing. Held, 
that while the removal of shade trees from the streets of a city is a matter 
to be determined by the proper officers of the city, they must exercise a 
sound discretion, and their action will be enjoined by the courts, at the suit 
of abutting property owners, if it appears to be unreasonable. City of Paola 
v. Wentz (1908), — Kan. — , 98 Pac. 775. 

Shade trees growing in the street do not constitute a nuisance per se, 
and only become so when they materially interfere with the use of the street 
by the general public. Clark v. Dasso, 34 Mich. 88. It is the duty of the 
city, by its proper officers, to ascertain when such interference takes place 
and thereupon to cause the removal of the trees. This action is usually left 
to the discretion of the officers, and it is as to the power of the courts to 
review this discretion that conflict has arisen. We find two distinct and ir- 
reconcilable rules upon the subject. The greater number of courts hold, as 
does the principal case, that the action of the city officials is reviewable, 
and if any abuse of discretion be found upon such review, injunction will 
lie at the suit of an abutting property owner to restrain the destruction of 
the trees. Mayor, Etc., of Frostburg et al. v. Wineland, 98 Md. 239, 56 Atl. 
811, 64 L. R. A. 627, 1 Am. & Eng. Ann. Cas. 783; Everett v. City of Coun- 
cil Bluffs, 46 la. 66. There is, however, another line of decisions holding 
that the determination of the city authorities as to whether or not such 
trees are a nuisance will not be questioned by the courts in the absence of 
fraud or oppression. Vanderhurst v. Tholcke, 113 Cal. 147, 35 L. R. A. 267; 
Tate v. Greensboro, 114 N. C. 392, 24 L. R. A. 671. In Vanderhurst v. 
Tholcke, supra, it is said: "The rule would seem to be that in an instance 
where the thing may or may not, in its nature or circumstances, constitute 
an obstruction, the determination of the city authorities, in the absence of 
fraud or oppression, or circumstances disclosing a manifest abuse of their 
discretion, is conclusive, and not open to question by the courts." 



